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April 25, 2007
TO:  Minnesota County Attorneys
FR:  John Kingrey

RE:  Prosecutorial Error Recommendation
At their April 20th meeting the MCAA Board of Directors agreed that the memorandum of recommendation below written by Assistant Hennepin County Attorney Mike Walz, with input from the MCAA Appellate Committee, regarding the use of the term “prosecutorial error” rather than “prosecutorial misconduct”, should be referred to all County Attorney offices for your consideration.
The number of Minnesota appellate cases addressing prosecutorial “misconduct” has doubled in the past ten years.   From 1995-99, there were only 22 cases involving prosecutorial error in closing argument.  From 2000 through October of 2005, there were 46 published cases.  Moreover, the number of cases reviewed for “plain error” has risen dramatically.  Traditionally, defense attorneys have had to object at trial to preserve an issue for appeal.  That is no longer true.  From 1-2004 to 10-2005, 92% of all purported trial errors not the subject of an objection were reviewed for plain error on appeal.  Ten years ago, that rate was 50%.  Twenty years ago it was 37%. (Data compiled by the Hennepin County Attorneys Office Appellate Section).   

That “misconduct” is on the collective consciousness of the appellate courts is illustrated by the fact that in 2006 the Minnesota Supreme Court changed the burden of proof in “misconduct” cases.   Announcing that because the State v. Griller (Minn. 1998) rule had not significantly reduced prosecutorial misconduct,     “the burden should be on the prosecution to show a lack of prejudice (to the defendant’s substantial rights) before we will affirm a conviction.”  State v. Ramey (Minn. 2006).
However, “prosecutorial misconduct” as a legal term-of-art often seems to overstate the case.  In State v. Mayhorn (Minn. 2006) the trial judge allowed evidence of a prior gunfight involving the defendant.  The prosecutor thereafter commented upon this admitted evidence a number of times.  The Minnesota Supreme Court ruled it was error for the trial judge to have allowed the evidence, but determined that by repeatedly referring to that admitted evidence, “the prosecutor appealed to the passions of the jury and thereby committed misconduct.” The question then arises, why was it merely error for a court to admit prejudicial evidence but misconduct for the prosecutor to comment upon that evidence, particularly when the word misconduct connotes an “intentional wrongdoing,” or a “deliberate violation of a law or standard, especially by a government official?” (Webster’s dictionary).    

Much of the “prosecutorial misconduct” cited by the appellate courts is devoid of any suggestion of intentional wrongdoing or deliberate violation of any law or a procedural rule. Most “misconduct” is merely a mistake.    Accordingly, the Minnesota County Attorneys Association recommends that each Minnesota prosecutor’s office consider, in all argument or written submission to any court,  the use of the phrase   “prosecutorial error” in lieu of “prosecutorial misconduct” unless the conduct of the prosecutor in a given case is intentional or  deliberate.  

Some prosecutors have questioned whether it is necessary to explain, particularly in an appellate brief, the use of the term “error” rather than “misconduct.”  It is not suggested that an explanatory paragraph should always be included.  However, if the appellate prosecutor feels it desirable, such prefatory paragraph could state:

Regarding “prosecutorial misconduct:” Because the term “misconduct” is generally defined to mean intentional wrongdoing or deliberate violation of a law or standard, and because the conduct of the prosecutor in this matter was neither intentional nor deliberate, the (Appellant)(Respondent) will use the term “prosecutorial error” instead.
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